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THE VETO POWER, Ac. 



The return to the Senate by the President, on the 16th inst, 
of the bin to incorporate the subscribers to the Fiscal Bank 
oi* the United States, with his reasons for not signing it, lias 
led us to look very narrowly into the source of so important 
a power. We have also carefully examined the rules that 
may be supposed justly to govern its exercise ; and, ab6v6 
all, we have critically compared them with the circumstan- 
ces of the particular instance before us, with a view to as- 
certain how far the President may or may not be justified 
on grounds of right and equity, in thus refusing his signature 
to a bill passed by a majority of both houses. 

The Constitution, Art. 1, Sec. 7, 2, is as follows : ** Every 
bill which shall have passed the House of Representatives 
and the Senate, shall, before it become a law, be presented 
to the President : if he approve, he shall sign it ; but if not, 
he shall return it, with his objections, to that house in which 
it shall have originated,'^ &c. 

This Constitution is the frame of government under which 
we live ; a government deliberately created by the people 
themselves, and which, we may assume for the sake of argu- 
ment, they intend shall be binding and of force, until re- 
versed by the same power that originally called it into exis- 
tence. The three first articles treat respectively of Legisla- 
tive, Executi^, and Judicial powers ; and, as there are no 
Others expressed or Implied in it, we may say, that it lam 
divided the gotemtnentittlo these thl^e'departmento. 



msioiit simple and obvious in itself, seems naturally to Mloi% 
!to the very idea of the civil fabric. But Government is ndt 
lamass of dead materials^— a stone wall, (ot instance, that 
vwhen once put together, with proper regard to the vis inertias 
•of matter, maybe expected to stand indefinitely. On the con- 
trary, it is a breathing machine, a complication of living 
agents, with vigorous and active powers, intended to live, to 
act and move in an endless variety of circumstances. It 
might, perhaps, be .compared to the mason- work of a wall, 
in which each individual block should be instinct with life 
and motion, .perpetually stirring and crowding its neigh- 
hours; and with materials of this peculiar kind, every 
engineer would admit the difficulty of preserving the equi- 
poise and stability of the structure. Hence it is found, 
that the merit of all government consiiSts in the mode in 
which these powers, common to every systetn, are deposit- 
ed; the skill with which their action is limited and defended ; 
and the certainty, that, while each of these natural forces, so 
to speak, is made to fill up its proper scope, it shall not go be- 
yond, and thus destroy, the equilibrium of the whole struc- 
ture. In our own Government, particularly, the highest ef- 
fort of its framers has been to arrange a system of check]) 
and balances, that shall prevent any one department from 
exceeding its proper duties, so as to disorder the whole ma- 
chine, and thereby peril the liberties and welfare of the peo-. 
pie, which it is the main office of free institutions to embalm. 
One of these checks, and not the least important, is contain- 
ed in the provision just cited. 

The reasons for giving the President a negative upon all 
bills passed by Congress, cannot be better explained than 
in the words of Hamilton : 



.4«< 



The propenBity of the legislative department to intrude upon the 
•tig^tt, and absorb the powers of the other departments, has been abready 
-man than once suggested ; the insufficiency of a mere parchment de- 



lineation bf the boundarierof each, hasnlao b^en remarked upon; and 
4b.e necessity of furoishing each with constitutional arms for its own de- 
fence, has been inferred and proved. From these clear and indubitable 
principles results the propriety of a negative, either absolute or qualified, 
in the executive upon the acts of the legislative branches. Without the 
one dr the other, the former woiiM be absolutely unable to defebd'him- 
iBelf against the dej^redations-^ the latter. He might gradually be 
•stripped of his authorky by saccessive resolutions, or annihilated by -a 
single vote. And, in one mode or the other, the legislative and execu- 
tive powers might speedily come <o.be blended, in the same hands. 

** But the power in question has a further use. It not only serves as a 
shield to the executive, hut it fumidhes an additional security against the 
enaction of improper laws. It establishes a sdlutary check upon the 
legislative body, calciilated to guard the community against the efiects 
of faction, precipitancy, or of any impulse unfriendly to the public good 
which may happen to influence a majority of that body."-— Works 3v. 
4L06. 

It is plain, then, from the words of the Constitution, that 
no bill passed by Congress can become a law, without the 
assent of the President ; and it is equally clear, by the same 
indisputable authority, that he may withhold his assent froiti 
anylbill thdt he does not approve. In this, the President is 
not made a constituent of the legislative power, but, rather, 
is invested wilh a control of that department. His faculty 
lies in rejecting^ not in resolving — like the negative of the 
Homan tribunes — Sulla tribiinis pkbis sud sua 1.ege injuritB 
faciendcB potestatem ademitf auxilii ferendi reliquit. The 
text, as well as this .exposition of it, show that it was in- 
tended to entrust the President with a power of control over 
the acts of a majority of both houses ; thereby directly im- 
plying, that the necessity for such control would sometime 
exist. 

As to the occasions upon which it is proper for the Presi- 
dent to exercise the power, a difference of opinion exists^ 
'The practice of former Presidents has, perhaps, in no little 
^degree contributed to this. But a more sufficient cause for 
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it may be found in the fact, that the very nature of contrd 
implies an opposition or conflict of wills, and the exercise hf 
the President of a control over the acts of Congress, neces- 
sarily involves a resistance to the will of a majority of both 
houses, if not of the people. It can hardly be expected 
from human infirmity, that we should find our will opposed 
and set aside in a matter of deep interest ; and yet be will- 
ing to admit, that, in this particular instance, the power has 
been rightfully exercised. Probably, in no case, therefore, 
can this power be exercised by a President, without a divi- 
sion of sentiment as to the propriety of its actual interposi- 
tion ; and, in the greater number of cases, a majority of the 
people would probably deem its exercise improper. 

It needs but little reflection clearly to perceive, however, 
that this aflbrds an insufficient test of the propriety of the 
exercise of this power. Such a rule would be short-sighted 
in the extreme. It would render the provision of the Con- 
stitution nugatory. For, in the nature of things, it is only 
under like circumstances that the power can be ever exer- 
cised ; and it is these very circumstances that the Constitu- 
tion plainly had in view, when it entrusted the power ; and 
it is under these same circumstances only, that its exercise 
can be at all beneficial or useful. To say, then, that the 
wishes of a majority of both houses of Congress indicate 
the wishes of a majority of the people, and that it is im- 
proper in the President to withhold his assent from a law 
thus recommended, — ^is efiectually to blot out that plain and 
important provision of the Constitution, which allows him to 
withhold his signature from any bill that he does not approve. 

With better show of reason, it might be alleged, that this 
power should be exercised only in a great and important 
emergency ; when the threatened law deeply affects the in- 
terests of the public. Doubtless, there are degrees of evil 
even in bad laws : some are temporary and limited ; others 
are more lasting, and spread over a wider ground, and affect 



more closely the welfare of sodetf • In many casesi per- 
hapsy which the ordinary course of legislation presents, the 
President might yield his judgment and power, without 
having to reproach himself for any enormous evil as the 
consequence of his compliancy. But the magnitude of the 
occasion will not do as a test of the propriety of the exercise 
ef this power, because it is in itself uncertain and indefinite ; 
and there is no possible standard by which it can be mea- 
sured- Different opinions will be formed as to the impor- 
tance of the intended law; and who shall judge between 
them— runless the emergency is to be graduated by the dis- 
content of a majority of both houses, and perhaps of the peo- 
ple ; and under such a rule, it is clear, that, in the opinion 
of the larger portion of the public, the great emergency 
which is to warrant the exercise of the power, would never 
occur. : 

The extreme difficulty of finding any test of the proprie- 
ty of the exercise of this power, in public opinion, will be 
strikingly apparent, if we consider that public opinion is, in 
soine sense, the subject of its control: how then, can we 
expect to find in it a trustworthy or sufficient judge of the 
necessity of that control ? The fruitlessness of our search 
in this direction, indicates the wisdom of looking to the Con- 
stitutioa itself, and not to extrinsic sources, lor a guide to 
BOX judgment on this point The terms of the Constitution 
are clear and precise ; the reasons of the provision are 
weighty and intelligible ; and its wisdom, we beUeve, has 
aev^ yet been impugned : for, even among the objectors to 
the desirableness of its efiect in any particular crisis, there 
are none to deny, that the case might arise when its opera- 
tion would be heneficiaL Assuredly, the Constitution is the 
•taadard to which tiie President's oath and official duties 
bind him i and, if we have any faith at all in the excellence 
ef our institutions, we. must abto unreservedly admits that 
too is the standard to which it is infinitely for the inter- 



eat df the country that be should; in every emergency; 
itrictfy adhere. With these obligations, then, resting on the 
President, and this conviction in the minds of those who are 
to judge him, is it not plain that, in this case, the simple rale 
of duty becomes the single] test of conduct 7 Is it possible,' 
without throwing reason aside, to refer his conduct to aiiy 
other standard? All judgment of official conduct implies a 
clear view of official duty, for without this, there can be no 
reasoning act of the mind. 

The Constitution was intended to be, and it is no heresy to 
say, that its practical operation for half a century has 
evinced that it is, in fact, all-sufficient for the purposes of 
good government. The people of this country owe to it in- 
appreciable blessings ; and there is every reason and every 
inducement which the happy experience of many years can 
affi>rd, why they should, now and always, undoubtingly con- 
fide in the unerring wisdom of every one of its provisions. 
It is a concise instrument, not so long as a sermon, that 
sketches merely the grand features, leaving all the vast va- 
riety of details to be filled up as the wants, the desires, or the 
events of society may require. A glance at the immense 
number of laws and judicial decisions already accumulated 
in this space, without occupying it, immediately brings to 
mind the boundless room it has purposely left for> action. It 
is only on rare occasions that its authority is found to ham- 
per the public will : in every such case, we must either avow 
that the public will never should be hampered, which would 
be fatal to all government, or deny the wisdom of its provi^ 
sions ; . or we must admit that the matter at issue has been 
made a point of fimdamental provision for wise and penetra- 
ting reasons, that the restraint is salutary, and that we can- 
not overleap it without a danger which the wise framers of 
the instrument, even at so great a distance, deemed it essen- 
tial to be fore-armed against, though we, from a nearer point 
of view, may be unable to see it They who believe that 
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this Constitution st^ces to the ends of government ; that it 
is sufficiently expansive to embrace the wants of society ; 
and, at the same time, that it is the depositary of pubHc lib- 
erty, — cannot deny that its preservation is deeply interesting 
to the common weal: and it would seem also to follow, as 
a corollary to this proposition, that that administration of the 
government which adheres most strictly to the plain letter 
of its injunctions, is, under all circumstances, the purest, the 
safest, the best. In this very matter of the negative, given 
to the President on the acts of Congress, we would hum- 
bly advance the opinion, that it had been far better for the 
legislation of the country, had every President, on every oc- 
casion* in our past history, exercised the power which the 
Constitution has deliberately entrusted to him, in exact con- 
formity with the terms of the trust. Many good laws 
might have been negatived ; but it is the firm belief of the 
writer, that a much larger amount of evil would have been 
prevented* At any rate, a practice would have been estab- 
lished which the framers of the Constitution expressly en- 
joined, and which they would not have enjoined, had they 
not deemed it essential to the welfare of the people ; and it 
is quite possible that the present generation may live long 
enough to consider it essential, too. 

If, then, we are to look into the Constitution, the source of 
the power, for the authoritative rule which is to govern its 
exercise, we find it plainly written, that the President shaU 
return without his signature any bill that he does not approve. 
Approval can only be an act of the judgment ; for that 
faculty of the mind alone can be said to approve ; and for 
this reason it seems clear, that a mere exercise of will on 
the part of the President, would not, in this case, consist 
with a conscientious discharge of duty. The injunction, 
however, is imperative, that he shall exercise his judgment 
on every bill presented to him. There is no limitation of 
the reasons, or of the class of reasons, that shall operate on 

2 
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his judgment : if there were any such, it would only be a 
meaningless contradiction of terms, for the act of judgment 
implies an extent of view as broad as Reason itself. For 
the same cause, it is impossible to specify all the reasons that 
may address themselves to his mind when called on to ap- 
prove a bill : but we may select two of the most striking 
among those that would lead him to refuse his signature ; 
and these are, 

1. That it is inexpedient ; 

2. That it violates the Constitution; 

in either of which cases, as well as in every other where 
his judgment does not approve the bill, we humbly presume 
that the President is bound, by the words of the Constitution, 
by its clear intention, by his official oath and duty, by a regard 
to the interests of his country, which plainly require that the 
powers of the Constitution never should be left in a state of 
abeyance, to return the bill, with his reasons for not signing 
it, to the house where it originated. 

Whether the Constitution has invested the Executive with 
this power wisely or not, is not now the question ; but we 
again refer those who hesitate on this point, to the views*" of 

* The propriety of a negative has, upon some occasions, been com- 
batted by an observation, that it v^as not to be presumed a single man 
would possess more virtue or wisdom than a number of men ; and that 
unless this presumption should be entertained, it would be improper to 
give the executive magistrate any species of control over the legislative 
body. 

The propriety of the thing does not turn upon the supposition of su- 
perior vdsdom or virtue in the executive ; but upon the supposition, that 
the legislature will not be infallible ; that the love of power may some- 
times betray it into a disposition to encroach upon the rights of the other 
members of the government ; that a spirit of faction may sometimes 
pervert its deliberations; that impressions of the moment may some- 
times hurry it into measures which itself, on mature reflection, would 
condemn. The primary inducement to conferring the power in question 
upon the'executive, is to enable him to defend himself; the secondary, is 
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the statesman before cited, whose intimate knowledge and 
clear exposition of the motives of the Constitution, have 
never been surpassed. 

The case now before us, however, has this remarkable 
quality, that, tried by any test, even by those which we 
have taken pains to show are neither legitimate nor reasona- 
ble, it still remains a case which, if ever one can, impera- 
tively demands of the President, without inquiring what 
that judgment may be, that he should pause under the 
power the Constitution gives him, deliberately examine the 
subject before him, and conscientiously pass judgment there- 
on. We think that, to any mind of ordinary candour, re- 
flection will show this position to be a true one. It will not 
be denied, that, as to the merits of this bill, there is a deep 
and durable division in public sentiment. All the evidence 
that the case admits of, tends to show that a majority of the 
people are adverse to its becoming a law ; but, be this as it 
may, it is certain that there is not a great preponderancy of 
numbers in its favour. The magnitude of the interests in- 
volved, too, could hardly be surpassed in any act of the law- 
giver. It is a bill to settle upon the government and the 
country a peculiar system of finance: it conveys power 
over the currency, than which there is not a more important 
interest in the framework of society, nor one which entan- 
gles more surely the business and happiness of every indi- 
vidual ; it erects a vast money power, which confessedly, in 
its appropriate sphere, is to be supreme, and if suffered to 

to increase the chances in favour of the community against the passing 
of bad laws, through haste, inadvertence, or design. 

Again— 

There are some who would be inclined to regard the servile 
pliancy of the executive to a prevailing current, either in the communi- 
ty or in the legislature, as its best recommendation. But such men en- 
tertain very crude notions, as well of the purposes of government, as of 
the true means by which the public happiness may be promoted. 
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pass into a law, its effects, whether for good or for evil, are 
irreparable, for it involves in its nature a contract which, up- 
on principles of law and justice, it may be doubted whether 
a future legislature can annul. It is impossible to imagine a 
case, certainly none is to be found in the past history of our 
legislation, more fit and proper for the exercise of this power 
of judgment, which the Constitution gives the President for 
all cases, but d fortiori for such a case as the present. If, 
then, the President has interposed his judgment on this occa- 
sion of necessity, impelled thereto by law and right, and the 
inherent fitness of things ; and if that judgment has been 
formed deliberately, cautiously, and conscientiously ; there 
would seem, so far as regards him, to be an end of the 
matter. Let us now proceed to examine what that judg- 
ment is. 

The message of the President accompanying the return 
of the bill to the Senate, contains as follows : 

** The power of Congress to create a National Bank to operate per se 
over the Union, has been a question of dispute from the origin of our 
Ctovemnient. Men most justly and deservedly esteemed for their high 
intellectual endowments, their virtue, and their patriotism, in tegard to 
it, entertained different and conflicting opinions. Congresses have dif- 
fered — ^the approval of one President has been followed by the disap- 
proval of another — the people, at different times, have acquiesced in 
decisions both for and against it — the country has been, and still is, deep- 
ly agitated by this unsettled question. It will suffice for me to say, that 
my own opinion has been uniformly proclaimed to be against the exer- 
cise of any such power by this Government. On all suitable occasions, 
during a period of twenty-five years, the opinions thus entertained have 
been unreservedly expressed. I declared it in the Legislature of my 
native State. In the House of Representatives of the Tjnited States it 
has .been openly vindicated by me — and in the Senate chamber, in the 
presence and hearing of many who are at this time members of that 
body, it has been affirmed and reaffirmed in speeches and reports there 
made, and by votes there recorded. In popular assemblies I have un- 
Imtatingly announced it ; and the last public declaration which I made, 
ttad that bat a short time before the late presidential election, I referred 
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to my previously expressed opinions as being those then entertained by 
me. With a full knowledge of the opinions thus entertained, and never 
concealed, 1 was elected by the people Vice-President of the United 
States. By the occurrence of a contingency provided for by the Con- 
stitution, and Euising under an impressive dispensation of Providence, 1 
succeeded to the Presidential office. Before entering upon the duties of 
that office, I took an oath that I would ** preserve, protect, and defend 
the Constitution of the United States." Entertaining the opinions al- 
luded to, and having taken this oath, the Senate and the country will 
see that I could not give my sanction to a measure of the character de- 
scribed without surrendering all claim to the respect of honorable men — 
all confidence on the part of the people — all self-respect — all regard for 
moral and religious obligations, without an observance of which no Go- 
vernment can be prosperous, and no people can be happy. It would be 
to commit a crime which I would not wilfully commit to gain any 
earthly reward, and which would justly subject me to the ridicule and 
scorn of all virtuous men." 

Other portions of the message, such, for instance, as this 
expression, " Its power of local discount has in fact proved 
to be a fruitful source of favoritism and corruption, alike de- 
structive to the public morals and to the general weal," suf- 
ficiently indicate, that, in the writer's judgment, the bill is 
inexpedient upon the broad grounds of pubUc utility or pub- 
lic safety. The reason of inexpediency, however, is unap- 
proachable, because it is seen by the reductio ad ahsurdum^ 
that if there is to be any judgment at all, that judgment must 
be free and unrestrained. But the main reason for the re- 
turn of the bill is expressly stated to be, that, in the Presi- 
dent's judgment, some or all of its provisions violate the Con- 
stitution ; and though the same remark would equally apply 
to this, yet, as we shall see, it is this point in which his deci- 
sion upon this bill is supposed by a large portion of his fel- 
low-citizens to be open to extreme censure. 

The doctrine avowed by these is, that when a bill involves 
a question of conformity to the Constitution, which question 
has been decided by the judiciary in passing upon prior 
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laws, the President for the time being is not entitled to as- 
sume this as a ground for rejecting it, provided that decision 
has been an affirmative one. This is deserving of serious 
attention. It has grown up imperceptibly of late years, un- 
til at length it has become deeply rooted in the regards of a 
large portion of the community. We are disposed to treat 
it with respect, not only because of its apparent justice and 
propriety, but because it is entertained by men of intellect 
and experience, whose judgment is certainly of greater 
value than our own. 

It is plain, we think, that it introduces a novel and import- 
ant feature into the Government. The Constitution, as we 
have seen, gives the President a negative on the acts of Con- 
gress. It cannot be disputed that one, if not the larger class 
of cases, in which the utility and exercise of this power were 
intended to apply, is precisely that of attempted infringe- 
ments of the Constitution. It is equally clear, placing out 
of view the case in question, that the Constitution has not 
impliedly, but expressly, made it the duty of the President to 
judge when a bill is presented to him, what is or is not an 
infringement of the Constitution, and that it has also given 
him the substantive power of overruling on these grounds a 
legislative act. The reason of the power, as well as the 
power itself, irresistibly prove that the Constitution not only 
intended so to do, but has effectually made the Executive in 
these cases the single judge whether the act of the Legisla- 
ture infringes the provisions of the great charter. If, then, 
the Constitution has entrusted this power to the Executive 
in any case — more especially if it has done so in a case 
that involves control over the acts of that member in the 
' Government that manifestly holds the largest trust of power, 
it is clear that it supposes in him the ability and integrity to 
form a just judgment And though other departments may 
have equal ability and integrity to judge constitutional ques- 
tions, — and though the Constitution may have enjoined on 
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them the duty of judging not in this conjuncture, but in 
others, yet who can say, without making the Constitution 
itself, in the words of Chief Justice Marshall, a splendid bau- 
ble, — ^without impeaching the political wisdom of its fra- 
mers, and setting up a principle which there is no evidence 
that they would have approved, and which certainly they 
did not adopt, that the judiciary are, in any sense of the 
word, better judges than the Executive, of the meaning of 
that common commission under which they both exist? 

It should be decisive of this question, that in no written 
commentary on the Constitution, in no cotemporaneous ex- 
position of it, or otherwise, has this position been stated, 
much less approved. Neither can it be found in the discus- 
sions at the period of its adoption, when political powers 
were in every mouth, and when this very Constitution was 
sifted and minutely examined. The judiciary itself, in whose 
favour it is now taken, have never recognised or approved 
it. No single judge has hinted, directly or indirectly, at 
its truth: on the contrary, that regretted chief, whose 
purity of character gave almost as much weight to his 
judicial decisions as their own matchless reasonings, would 
have repudiated any doctrijie so subversive of the rights of 
another department of the Government. 

The importance of the power claimed may be easily estima- 
ted. It gives the judiciary an abstract control over the Execu- 
tive in his peculiar functions. A bill has passed both houses ; 
the President has the power to negative it ; but it is claimed 
that the exercise of this power is to be controlled by the 
judiciary ! What is power if controlled 1 What is judgment 
ifryudged f It is indisputable, that if this claim be allowed, 
the power and the judgment are taken away from the Presi- 
dent, with whom the Constitution has left them, and given to 
another department, where it has not placed them. But 
suppose the constitutional question is one that never has 
passed under judicial decision : here it is admitted on all 
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hands that the President must judge : but if in^ one case, 
\?hy not in all? 

One, and not the least important reason for giving this ne- 
gative to the President, has been truly stated to be, that he may 
have a shield to protect the rights of the Executive from the 
encroachments of the Legislature. If a defence is necessary 
against the strides of one department, how much more essen* 
tial is it against the possible combination of two. The danger 
of two departments of the Government combining to oppress 
the third, constantly paraded itself before the eyes of those who 
formed the Constitution ; and that person must be. blind in- 
deed who does not see that the effort to obviate this is a per- 
rading principle of the instrument. This combination, upon 
plain principles, is most likely to occur between the strongest 
and the weakest of the three departments — for still more pe- 
cuhar reasons, between the judiciary and the Legislature, the 
latter of whom determine and provide the salaries of the 
judges, prescribe their numbers and their duties, hold the 
power that is to try and punish them for official misconduct ; 
and though the Constitution affirms that they shall be, yet 
by the laws they may rightfully pass, shape, control, and 
support that existence. Imagine, then, a bill passed by a 
majority of both houses, openly or insidiously attacking Ex- 
ecutive rights — ^imagine a judiciary swayed by improper 
bias to have decided that these are not constitutional rights, 
(and if these are extreme cases, they are cases that the Con- 
stitution has anxiously strived to guard against,) and we at 
once see that the power claimed is a fatal one. Or, put the 
stronger case, of a bill that the President judges not only to 
infringe the Constitution, but to be inexpedient and prejudi- 
cial to the public interests, and we see how such a power is, 
if possible, under these circumstances, "still more injurious. 
If, then, the power on sufficient grounds of reason is exclu- 
ded in one case, it needs no argument to show that it is pe- 
remptorily excluded in all. 
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In this Grovernment the three departments are co-ordinate) 
and not subordinate one to another. They are the agents 
of the people, and their authority is the Constitution. Each 
in its appropriate sphere must necessarily be supreme. 
Each has responsibility. Each is bound by solemn oath to 
obey punctiliously the authority that creates them. How 
can it be said that the agent is not competent to read his 
commission ? Or, can it be permitted in one of these agents 
to shift his responsibility and his oath to another, and take 
the interpretation of his powers and duties from the mouth 
of that other? We are forced to conclude, that these three 
equal members of the Government, entrusted with the high- 
est political powers for the welfare of the people, are each 
of them competent to read the Charter of State, — ^that it is 
not for the Executive, nor the Legislature, nor yet the Judi- 
ciary, exclusively to interpret that charter, but that all are 
of necessity bound to interpret and obey it, each in its 
appropriate time and place. 

The business of the judiciary is to expound and ikiterpret 
the laws in the ordinary course of the tribunals. If a law 
comes before them that violates the Constitution, they are 
bound to postpone the will of another co-ordinate agent to 
the higher will of the people, as expressed in the Constitu- 
tion. In making laws, the Legislative and the Executive 
are equally bound to regard the Constitution ; but when a 
law is made, it passes beyond their control ; and if it still 
contravenes the Constitution in any particular, it is clear that 
the judiciary are the only power to declare it This dis* 
tinction seems to us fiilly as wide as the difference between 
legislation and the administering of laws. Nor does it in- 
volve danger of any indecent conflict, of all things the most 
embarrassing to the action of Government, for it is plain, that 
whatever mistakes occur un either, these must always be 
widely separated by time arid-place; and besidei^-the Presi- 
dent's powet* is a negative onei;ifhe can simply preiN^^the 

3 
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passage of an unconstitutional bill, but he cannot enact an 
unconstitutional law. But to give to the judiciary any, even 
the least, influence in legislation, is a dangerous blending of 
two departments, which it has been the highest effort of 
those who formed the Constitution to keep distinct, and for 
reasons the urgency of which no one can doubt. 

One argument remains : It is extremely desirable that the 
meaning of the Constitution should be fixed, and when onee 
any of its provisions have been interpreted by a competent 
authority, the question ought to be deemed so fiur definitively 
settled, — In answer, it can only be said we should have 
thought of this before we allowed our ancestors to house us 
under a written charter. This Government is doomed in this 
particular to be a vibratory one, and in these very vibrations 
lies its safety : once allow its forces to be held steadily in 
any one direction, and the whole machine is speedily over- 
turned. The end and aim of a written Constitution is to 
correct deviations from the right, unavoidable at times 
in all Governments, and particularly in a Republic, by 
fro<iuont and continual recurrence to the written rule. 
It is hopeless ever to expect unanimity on this subject be- 
tween different times or different men. — ^this was not un- 
forosoeu by the firamers of the Constitution, nor yet lamented 
by them, for they counted upon it as the surest means of 
preserving the duration of the Grovemment, and thereby the 
public liberty. It ill becomes us to complain of what is so 
truly valuable. England affords an instance of a Govern- 
ment that has grown out of the accumulative aeitkment of 
disputed points. The living generation in that country move 
beneath a magnificent structure, that has gradually been 
settkd on the land in the lapse of time. The course of that 
Government, however, has been from slavery to freedom. 
We, on the contrary, commenced with freedom — to end, no 
soothsayer can tell where ; but it is clear as the sun at mid- 
day, that our only safety lies in keeping, even if we have to 
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return over and over again, as near as possible to the origi^^ 
nal starting place. 

But let us now proceed to inquire what the judiciary have 
decided on the constitutionality of a National Bank. Mar- 
bury vs. Madison"" was the first case in which the Supreme 
Court assumed the right to decide a law of Congress to be 
unconstitutional. Prior to this, one or two judges on the cir- 
cuit had so decided, but never before the court In the case 
of Bank U. S. vs. Deveaux,f the point was not made, but in 
McCuUoch vs. State of Maryland, J the court entertained the 
question of the constitutionality of the charter of the late 
bank, and decided it in the affirmative, which decision was 
subsequently once reviewed and affirmed in the case of Os- 
bom vs. Bank U. S.§ In the former case the court also de- 
cided the constitutional right of the bank to establish branch* 
es in any State, irrespective of the will of that State. 

In McCulloch vs. State of Maryland, the opinion of the 
court, delivered by Marshall, Chief Justice, says, that 
Congress, in executing a power derived from the Constitu- 
tion, may ^dopt means necessary and proper to that end, and 
that they are entitled to a c/ioice of means, provided those 
they do adopt fall within this description. Now, how can 
this decision be tortured to the disadvantage of the President 
in the case before us ? The power to be executed is the 
management of the finances of the Government. The Court 
do not deny that there are different modes of doing this, 
though they are disposed to believe a National Bank is one 
of them ; but they are anxious to enforce the idea that the 
selection of the mode appertains to legislation, and not to ju- 
dicial decision. The President, then, is acting in his legisla- 
tive capacity ; the court allow him the choice of the mode ; 
he is of opinion (vide Message) that there is a better mode 
of collecting, keeping, and transferring the public monies, 

* 1 Cranch, 137. f 5 Cranch, 61. 

t 4 Wheat. 316. § 9 Wh'^at. 738* 
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than through the instrumentality of a National Bank, and on 
this ground returns the bill. Is it not plain that in doing so 
he is within the decision 7 The warmest advocate for the 
power of the judiciary to control him, has nothing to com- 
plain of^ if that power in the very shape laid down by the 
judges themselves is yet unopposed by him. It will be seen 
that, under this decision, the questions of the unconstitution- 
aUty and inexpediency of a National Bank run one into the 
other. If the establishment of a bank is inexpedient, it ican- 
not be a means necessary and proper to execute the power ; 
but what is a necessary and proper means the court correctly 
say belongs to the province of the lawmaker ; though when 
the law is made, and consequently has passed out of his hands, 
and they are asked to reverse it, they must necessarily in- 
quire whether the means adopted in this instance are neces- 
sary and proper ; but they do not say that thereby they de- 
termine the adoption of means in future times and in future 
acts of legislation. It is worthy of remark, that in this case 
it was urged, arguendo^ that the State banks supplied an- 
other mode of accomplishing the same object The court 
deemed this mode less excellent, but at the same time admit- 
ted that Congress might constitutionally adopt it 

There is an argument, naturally belonging to the subject, that 
seems not to have been pressed on this occasion by the counsel 
for the defendants. It may have been inconvenient for them to 
do so. The Constitution, Art I. Sect 10, 1, says. No State 
shall emit bills of credit Cotemporaneous history shows 
that this was a blow at the paper currencies, which it had 
been the practice of most, if not of all, the States to issue. 
There is fair ground for arguing, that what they are prohibit- 
ed from doing directly, they may not do through the medium 
of corporations. If^ then, a National Bank involves what the 
Constitution prohibits on the part of the States, and which 
is malum in se^ can the court deem this a necessary and joro- 
per means of executing a power derived from that Constitu; 
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tito? A parallel argument to this connects itself with the 
Bankrupt Bill now before Congress* This bill is retrospect- 
ive. In three different cases* the Supreme Court decided a 
State law to be unconstitutional* precisely on this ground. 
The Constitution, Art. I. Sect. 10, 1, says, No State shall pass 
a law impairing the obligation of contracts. Does it intend 
to leave to Congress the right to impair the obligation of 
contracts ? 

In McCulloch vs. State of Maryland, the court decided the 
constitutionality of a charter that has since expired by its 
own limitation, and not that of the present bill. There are 
essential differences between them, and some of the provi- 
sions of the latter would present very striking points to the - 
court; for instance, the 16th fundamental article of the 11th 
section, as altered by the amendment, that staggering com- 
pound of blundering wit and thin hypocrisy, when held up 
to the light, contains as follows : 

1. The bank shall establish a branch in any State when 
the Legislature apply for it and Congress require it. 

2. The bank may establish branches in any State, with 
its assent, not to be withdrawn except by Congress. 

3. Any State that shall not at the next session of its 
Legislature assent or dissent, assent shall be thereafter 
presumed. 

4. Congress shall establish branches in any State when- 
ever it becomes necessary. 

Can this bundle of repugnancies be saved by the decision 
in McCulloch vs. State of Maryland I Admit the President 
deems the branching power unconstitutional — the hank shall 
establish branches when Congress direct* Suppose he holds 
this power to be constitutional — the hank shall not establish 
branches without the assent of the States. Were this article 

* Sturgis vs, Crowninshield, 4 Wheat. 122; McMillan vs. McNeil, 4 
Wheat. 209 ; Farmers' 6c Mechanics' Bank, Pennsylvania, vs. South, 
6 Wheat. 131. 
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to show itself in a court of law, it would be impossible to 
reconcile repugnant clauses by the rule of intention, because 
the intention is double-faced too — confessedly an attempt to 
satisfy^ not reconcile, two adverse opinions — and the uncon- 
stitutionality of one of its clauses therefore, that denying the 
branching power for instance, must decide its fate. 

There yet remain considerations that may be deemed 
personal to the President, and which we should not intrude 
upon, but that they have been made the apology for much 
mistaken censure. These views on the subject of a National 
Bank, however sound, just, and beneficial to his country, or 
the reverse, have been entertained and expressed by him 
for more than twenty years. From 1819 to the present 
day, they have been repeated by him, in all forms, and on 
all occasions ; they were as well known as the opinions of 
any public man, on any public question, can be. Under 
these circumstances, the Convention at Hanisburgh invited 
Mr. Tyler to become a candidate for the office of Vice 
President of the United States. The nomination was made 
without asking or receiving pledges, but solely on the ground 
of his known character and opinions, which it was deemedi 
and deemed truly, were likely to give strength to the ticket, 
*— certainly, a very illegitimate use of those opinions, if the 
reserved object was the establishment of a Bank. On the 
other hand, the views of the candidate for the Presidency 
were at best doubtful ; some affirmed, and some denied, that 
he was in favor of a Bank. The deep resolving chiefs, 
however, had their private reasons for being content ; and 
this seemed to satisfy the requirements of the larger portion, 
while the nomination of a Vice President known to be de-< 
cidedly opposed to a Bank, — it being no part of his office to 
sign or reject a bill,-^was intended to retain that lesser, but 
still numerous division of the party, who were avowedly 
hostile to a National Bank of any name, shape, or descrip- 
tion. And herein, substituting the people for the President^ 
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we see the grand prototype of that double-souled amend- 
ment; and however it may accord with political virtue 
thus to play false, and though it is a principle of our institu- 
tions, that the people ought and must be cheated, wheneven 
in the nature of the case, it is attainable ; yet we also see, 
upon the principles of natural philosophy, that two things, 
while they remain of separate nature, cannot be one. 

Under these circumstances the canvass was commenced 
and carried on, and resulted, as we all know, in the election 
of the ticket. How many of the friends of a Bank voted 
for that ticket, it is not now necessary to inquire ; but it is 
<lemonstrable, that thousands of the opponents of a Bank 
£om conviction, not only in this State, but in every State of 
"the Union, contributed their votes to the majority that deci- 
<Ied its success. In the course of subsequent events, by an 
5act of Providence — yea, by an act of Providence— Mr. 
Tyler, who had been placed, because of his opposition to a 
INational Bank, on the ticket that elected him Vice Presi- 
<lent, becomes the President of the United States, with all 
Xhe rights, duties and responsibilities belonging to the station. 

There is one fact that should not be overlooked ; it is, 
that at this moment, whatever may have been the case at a 
different period in our history, a majority of the people of 
these United States are opposed to the creation of a Na- 
tional Bank. The evidence of this is clear. In the first 
place, it will not be denied, that such was the case with the 
party of the late administration : if, then, we add to these that 
portion of the Whig party whose votes were gained by the 
name of Mr. Tyler, as well as those (by no means a small 
number,) who still trusted to Gen. Harrison's more than 
once declared opposition to a Bank, the result shows a pre- 
ponderating amount of the whole number of votes in the 
country.* 

♦ Whatever Hector may say, the truth-loving Polydamas seems to 
admit, that a majority of the people are opposed to a Bank* See Letter 
ftovx Washington, Com. Advertoer, July 20, 1841. 
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Bringing down the course of events still farther, the Pre- 
sident, on or about the 10th of April, issues an address to 
the people, with the following expressions : 

I shall promply give my sanction to any constitutional measare 
which, tmginating in Congress, shall have for its object the restoration 
of 8- sound circulating medium, so essentially necessary to give confi* 
dence in all the transactions of life, to secure to industry its just and ad^ 
equate rewards, and to re-establish the public prosperity. 

In deciding upon the adaptation of any such measure to the end 
proposed, as well as its conformity to the Constitution, I shall resort to 
the Fathers of the great Republican school for advice and instruction, 
to be drawn from their sage views of our system of Government, and 
the light of their ever glorious example. 

But, is the establishment of a National Bank likely to re- 
store a sound circulating medium^ and does the President so 
believe ? and, amongst the flage views of the Fathers of the 
great Republican school, could he have overlooked the 
weighty reasonings advanced, on one occasion, by not the 
least renowned of those Fathers, James Madison ? 

The extension of the prohibition to bills of credit, must give plea- 
sure to every citizen, in proportion to his love of justice, and his know- 
ledge of the true springs of public prosperity. The loss which America 
has sustained since the peace, firopi the pestilent effects of paper money 
on the necessary confidence between man and man ; on the necessary 
confidence in the public councils ; on the industry and morals of the 
people, and on the character of republican government, constitutes an 
enormous debt against the States, chargeable with this unadvised mea- 
sure, which must long remain unsatisfied ; or, rather, an accumulation 
of guilt, which can be expiated no otherwise than by a voluntary sacri- 
fice on the altar of justice, of the power which has been the instrument 
of it. In addition to these persuasive considerations, it may be observed, 
that the same reasons which show the necessity of denying to the States 
the power' of regulating coin, prove, with equal force, that they ought 
not to be at liberty to substitute a paper medium in the place of coin. 

New- York, August 21, 1841. 

J. P. Wright, Prmter, 18 New Street. 
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